
Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov

ESTTA Tracking number: ESTTA1012533
Filing date: 10/31/2019

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 91248617

Party Plaintiff
WeWork Companies Inc.

Correspondence
Address

LAURA POPP ROSENBERG
FROSS ZELNICK LEHRMAN & ZISSU PC
151 WEST 42ND STREET 17TH FLOOR
NEW YORK, NY 10036
UNITED STATES
lpopp-rosenberg@fzlz.com, lkittay@fzlz.com, mgoldstein@fzlz.com, ttabfil-
ing@fzlz.com
212-813-5900

Submission Motion to Join/Substitute Party

Filer's Name Laura Popp-Rosenberg

Filer's email lpopp-rosenberg@fzlz.com

Signature /Laura Popp-Rosenberg/

Date 10/31/2019

Attachments F3267233.pdf(1831593 bytes )

http://estta.uspto.gov


{F3257440.1 }� � � � � � � � � �1 

IN THE UNITED STATES PA TENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
 
WEWORK COMPANIES INC., 
 

Opposer/Counterclaim-Respondent, 
 

v. 
 

ALEXANDRIA REAL ESTATE EQUITIES, 
INC., 
 

Applicant/Counterclaimant. 
 

 
 
 
 
 
       Opposition No. 91248617 

��

MOTION TO SUBSTITUTE OPPOSER 

Opposer files this Motion to Substitute Opposer, seeking to substitute the entity 

WeWork Companies LLC for the current named opposer WeWork Companies Inc., an 

entity which no longer exists.   

On July 15, 2019, the original opposing entity WeWork Companies Inc. was merged 

into the entity The We Company MC LLC, as reflected in the Notice of Recordation 

recorded with the Assignment Recordation Branch of the U.S. Patent & Trademark Office 

(“USPTO”) at Reel 6707, Frame 0732.  A copy of the recordation document is attached 

hereto as Exhibit A.  The surviving entity of this merger was The We Company MC LLC, 

and as of July 15, 2019, the entity WeWork Companies Inc. no longer existed. 

 Also on July 15, 2019, The We Company MC LLC was divided into two companies, 

one of which is WeWork Companies LLC, as reflected in the Notice of Recordation 

recorded with the Assignment Recordation Branch of the USPTO at Reel 6728, Frame 

0125.  A copy of the recordation document is attached hereto as Exhibit B.  Following the 

division, WeWork Companies LLC is the record owner of the trademarks previously owned 
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and asserted by WeWork Companies Inc. in this proceeding, as well as the mark that is the 

subject of Applicant’s counterclaim for cancellation.  See Exhibit C.    ��

Accordingly, Opposer respectfully requests that its name in this proceeding be 

substituted from WeWork Companies Inc. to WeWork Companies LLC.  See TBMP § 

512.01.  

 

Dated:  New York, New York 
             October 31, 2019  

FROSS ZELNICK LEHRMAN & ZISSU, P.C. 
 
 
By:     /Laura Popp-Rosenberg/                 
        Laura Popp-Rosenberg 
        Leo Kittay 
4 Times Square, 17th Floor 
New York, NY  10036 
Phone:  (212) 813-5900 
Email: lpopp-rosenberg@fzlz.com 
            lkittay@fzlz.com 
 
Attorneys for Opposer/Counterclaim-Respondent   
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EXHIBIT C 
  



EXECUTION VERSION 

 

THE WE COMPANY MC LLC 

PLAN OF DIVISION 

PLAN OF DIVISION, adopted as of July 15, 2019 (this �³Plan of Division� )́, by 
The We Company MC LLC, a Delaware limited liability company (�³WeWork� )́.  

WHEREAS, WeWork is party to an Agreement and Plan of Merger, dated May 
30, 2019, by and among WeWork Companies Inc., a Delaware corporation ���³WWCI�´������
The We Company, a Delaware corporation and a direct, wholly-owned subsidiary of 
WWCI (�³HoldCo�´���� �D�Q�G��WeWork, a direct, wholly-owned subsidiary of HoldCo (the 
�³Merger Agreement�´��; 

WHEREAS, pursuant to the Merger Agreement, WWCI, HoldCo and WeWork 
agreed to reorganize to create a holding company structure pursuant to Section 251(g) of 
the Delaware General Corporation �/�D�Z�����W�K�H���³DGCL�´����by merging WWCI with and into 
WeWork, with WeWork being the surviving entity ���W�K�H�� �³Merger�´��, and converting each 
outstanding share of WWCI capital stock into one share of capital stock of HoldCo; 

WHEREAS, the Board of Managers of WeWork, the surviving entity of the 
Merger, has determined that it is in the best interest of WeWork and its member to effect 
a division of WeWork into two separate limited liability companies immediately 
following the consummation of the Merger and in accordance with Section 18-217 of the 
�'�H�O�D�Z�D�U�H���/�L�P�L�W�H�G���/�L�D�E�L�O�L�W�\���&�R�P�S�D�Q�\���$�F�W�����W�K�H���³Act�´���� 

WHEREAS, pursuant to this Plan of Division, WeWork will be divided (the 
�³Division�´�����L�Q�W�R�����L�� The We Company MC LLC, which will survive the Division, as the 
surviving company, and (ii) WeWork Companies LLC, a new Delaware limited liability 
�F�R�P�S�D�Q�\�����³WeWork OpCo�´�������Z�K�L�F�K���Z�L�O�O���E�H���I�R�U�P�H�G���D�V���D���F�R�Q�V�H�T�X�H�Q�F�H���R�I���W�K�H���'�L�Y�L�V�L�R�Q�����D�V��
the resulting company of the Division; 

WHEREAS, in compliance with Section 251(g) of the DGCL and pursuant to the 
WeWork LLC Agreement (as defined herein), the adoption of this Plan of Division and 
the Division require the approval of the stockholders of HoldCo; 

WHEREAS, the stockholders of HoldCo have approved this Plan of Division and 
the Division; 

WHEREAS, the Board of Managers of WeWork has recommended its sole 
member approve this Plan of Division and the Division; and 

WHEREAS, the sole member of WeWork has approved this Plan of Division and 
the Division; 

NOW, THEREFORE, in consideration of the foregoing, WeWork hereby adopts 
this Plan of Division: 
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1. Division.  WeWork shall promptly file, or cause to be filed, with the Secretary of 
State of the State of Delaware (the �³SOS� )́, in accordance with Section 18-206 of the 
Act, (a) a certificate of division, substantially in the form attached hereto as 
Exhibit A  (the �³Certificate of Division� )́, and (b) a certificate of formation for 
WeWork OpCo, substantially in the form attached hereto as Exhibit B  (the �³OpCo 
Certificate of Formation� )́.  Each of the Certificate of Division and the OpCo 
Certificate of Formation shall be filed with the SOS simultaneously and shall provide 
for the same effective date and effective time (the �³Effective Time� )́.  Each officer of 
WeWork or such person authorized by an officer of WeWork is hereby designated as 
an authorized person for the execution and filing of such certificates with the SOS.  In 
accordance with Section 18-217 of the Act, at the Effective Time, WeWork shall be 
divided into (x) WeWork, which shall survive the Division, as the surviving company 
of the Division, and (y) WeWork OpCo, which will be formed as a consequence of 
the Division, as the resulting company of the Division. 

2. WeWork as Surviving Company. 

(a) Governing Documents.  From and after the Effective Time, WeWork shall 
continue to be governed by (i) its certificate of formation, as in effect immediately 
prior to the Effective Time, until thereafter amended in accordance with the Act 
and the terms of the Limited Liability Company Agreement of The We Company 
MC LLC, as in effect immediately prior to the Effective Time ���W�K�H�� �³WeWork 
LLC Agreement�´��, and (ii) the WeWork LLC Agreement. 

(b) Members; Board of Managers.  From and after the Effective Time, the sole 
member of WeWork immediately prior to the Effective Time shall continue to be 
the sole member of WeWork, and each of the members of the Board of Managers 
of WeWork immediately prior to the Effective Time shall continue to be a 
member of the Board of Managers of WeWork until such time as their successors 
have been duly elected or appointed in accordance with the WeWork LLC 
Agreement or their earlier resignation, removal or death. 

(c) Officers.  From and after the Effective Time, the officers of WeWork immediately 
prior to the Effective Time shall continue to be the officers of WeWork until such 
time as their successors have been duly elected or appointed in accordance with 
the WeWork LLC Agreement or their earlier resignation, removal or death. 

3. WeWork OpCo as Resulting Company. 

(a) Governing Documents.  From and after the Effective Time, WeWork OpCo shall 
be governed by (i) the OpCo Certificate of Formation, until thereafter amended in 
accordance with the Act and the terms of the WeWork OpCo LLC Agreement (as 
defined below), and (ii) a limited liability company agreement, substantially in the 
form attached hereto as Exhibit C  (as amended, modified, supplemented and 
restated from time to time, the �³WeWork OpCo LLC Agreement� )́, which shall be 
executed and delivered by WeWork, as the sole member of WeWork OpCo, and 
shall be effective as of the Effective Time. 
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(b) Members; Board of Managers.  At the Effective Time, WeWork shall become the 
member of WeWork OpCo, and each of the members of the Board of Managers 
of WeWork immediately prior to the Effective Time shall become the members of 
the Board of Managers of WeWork OpCo until such time as their successors have 
been duly elected or appointed in accordance with the WeWork OpCo LLC 
Agreement or their earlier resignation, removal or death. 

(c) Officers.  From and after the Effective Time, the officers of WeWork OpCo shall 
consist of the person(s) set forth on Schedule 1 hereto, who shall serve as officers 
of WeWork OpCo until such time as their successors have been duly elected or 
appointed in accordance with the WeWork OpCo LLC Agreement or their earlier 
resignation, removal or death. 

4. Effects of Division. 

(a) Conversion of Interests.  At the Effective Time, pursuant to Section 18-217 of the 
Act, each Common Interest (as defined in the WeWork LLC Agreement) in 
WeWork shall be converted into one Common Interest of WeWork, which shall 
remain outstanding, and one Common Interest of WeWork OpCo (as defined in 
the WeWork OpCo LLC Agreement), which shall be outstanding and held by 
WeWork. 

(b) Allocation of Assets.  At the Effective Time, pursuant to Section 18-217 of the 
Act, other than the assets of WeWork set forth on Schedule 2 hereto, all the assets 
of WeWork shall be allocated to WeWork OpCo, and (ii ) the assets of WeWork 
set forth on Schedule 2 shall remain vested in WeWork.  

(c) Allocation of Liabilities.  At the Effective Time, pursuant to Section 18-217 of the 
Act, (i) other than the indebtedness and liabilities of WeWork set forth on 
Schedule 3, all the indebtedness and liabilities of WeWork shall be allocated to, 
and become the sole responsibility of, WeWork OpCo, and (ii) the indebtedness 
and liabilities of WeWork set forth on Schedule 3 shall remain the sole 
responsibility of WeWork.  From and after the Effective Time, WeWork and 
WeWork OpCo shall each thenceforth be responsible as separate and distinct 
companies only for the liabilities allocated thereto, as set forth above, and such 
other liabilities that each company may thereafter undertake or incur in its own 
name. 

5. Division Contact.  A copy of this Plan of Division is on file with Jared DeMatteis (the 
�³Division Contact�´���� �D�W��jdematteis@wework.com.  For a period of six (6) years after 
the Effective Time, the Division Contact shall provide, to any person who was a 
creditor of WeWork immediately prior to the Effective Time, without cost and within 
thirty (30) days following receipt of a written request, the name and business address 
of the division company to which the claim of such creditor was allocated pursuant to 
this Plan of Division. 
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6. General Provisions. 

(a) Further Assurances.  In furtherance of the allocation of assets and liabilities in 
accordance with this Plan of Division, each of WeWork and WeWork OpCo shall 
take such actions and execute and deliver such documents and instruments as and 
to the extent necessary or desirable to evidence the valid and effective allocation 
of assets and liabilities of WeWork pursuant to this Plan of Division or as 
otherwise required by law. 

(b) Authority.  Each of the officers of WeWork is hereby empowered and directed in 
the name and on behalf of WeWork, to take all such actions, to cause to be 
prepared and filed all such other documents, to make all expenditures and to 
execute all instruments deemed by them to be necessary or desirable for the 
purpose of effecting the Division in accordance with this Plan of Division. 

(c) Governing Law.  This Plan of Division shall be governed by and construed under 
the laws of the State of Delaware. 

(d) Amendment or Abandonment.  This Plan of Division, including the Exhibits and 
Schedules hereto, may be amended or abandoned at any time before the Effective 
Time by WeWork.  

* * * 
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SCHEDULE 1 

OFFICERS OF WEWORK OPCO 

 
1. Arthur Minson   President, Chief Financial Officer 

2. Jennifer Berrent  Chief Operating Officer, Chief Legal Officer and Secretary 

3. Mark FitzPatrick  Deputy Chief Financial Officer and Treasurer 

4. Jared DeMatteis  General Counsel and Assistant Secretary 

5. Peter Greenspan  Assistant Secretary
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SCHEDULE 2 

PROPERTY RETAINED BY THE WE COMPANY MC LLC 

1. All direct and indirect interests in The We Company Management LLC 

2. All direct and indirect interests in The We Company Management Holdings L.P. 

3. All direct and indirect interests in WeWork Companies LLC 
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SCHEDULE 3 

INDEBTEDNESS AND LIABILITIES RETAINED BY THE WE COMPANY MC LLC 

1. All indebtedness and/or liabilities primarily relating to, arising from or in connection with the 
any asset retained by WeWork as set forth in Schedule 2 of this Plan of Division.  
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EXHIBIT A 

CERTIFICATE OF DIVISION 

OF 

THE WE COMPANY MC LLC 

 
Pursuant to Section 18-217 of the 

Delaware Limited Liability Company Act 

 
FIRST:  The name of the dividing company is The We Company MC LLC, which 

�Z�D�V�� �I�R�U�P�H�G�� �D�V�� �D�Q�G�� �L�V�� �D�� �'�H�O�D�Z�D�U�H�� �O�L�P�L�W�H�G�� �O�L�D�E�L�O�L�W�\�� �F�R�P�S�D�Q�\�� ���W�K�H�� �³�'�L�Y�L�G�L�Q�J�� �&�R�P�S�D�Q�\�´������ �� �7�K�H��
Dividing Company shall be a surviving company of the division. 

SECOND���� �� �7�K�H�� �'�L�Y�L�G�L�Q�J�� �&�R�P�S�D�Q�\�¶�V�� �R�U�L�J�L�Q�D�O�� �F�H�U�W�L�I�L�F�D�W�H�� �R�I�� �I�R�U�P�D�W�L�R�Q�� �Z�D�V�� �I�L�O�H�G��
with the Secretary of State of the State of Delaware on April 24, 2019. 

THIRD:  The name of each division company is The We Company MC LLC 
and  �:�H�:�R�U�N�� �&�R�P�S�D�Q�L�H�V�� �/�/�&�� ���H�D�F�K���� �D�� �³�'�L�Y�L�V�L�R�Q�� �&�R�P�S�D�Q�\���´�� �D�Q�G�� �F�R�O�O�H�F�W�L�Y�H�O�\���� �W�K�H�� �³�'�L�Y�L�V�L�R�Q��
�&�R�P�S�D�Q�L�H�V�´���� 

FOURTH:  The name and business address of the division contact required by 
subsection (g)(3) of Section 18-217 of the Delaware Limited Liability Company Act (the 
�³�'�/�/�&�$�´���� �L�V�� �-�D�U�H�G�� �'�H�0�D�W�W�H�L�V�� ���W�K�H�� �³�'�L�Y�L�V�L�R�Q�� �&�R�Q�W�D�F�W�´������ �D�W��115 W 18th Street, New York, NY 
10011. 

FIFTH:  The division has been approved in accordance with Section 18-217 of the 
DLLCA. 

SIXTH���� �� �$�� �S�O�D�Q�� �R�I�� �G�L�Y�L�V�L�R�Q�� ���W�K�H�� �³�3�O�D�Q�� �R�I�� �'�L�Y�L�V�L�R�Q�´���� �L�V�� �R�Q�� �I�L�O�H�� �D�W�� �D�� �S�O�Dce of 
�E�X�V�L�Q�H�V�V�� �R�I�� �7�K�H�� �:�H�� �&�R�P�S�D�Q�\�� �0�&�� �/�/�&�� ���W�K�H�� �³�)�X�U�Q�L�V�K�L�Q�J�� �'�L�Y�L�V�L�R�Q�� �&�R�P�S�D�Q�\�´���� �D�W�� �������� �:�� �����W�K��
Street, New York, NY 10011.  A copy of the Plan of Division will be furnished by the 
Furnishing Division Company, on request and without cost, to any member of the Dividing 
Company. 

[SIGNATURE PAGE FOLLOWS] 
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IN WITNESS WHEREOF, the surviving company has caused this Certificate of 
Division to be executed this ______ day of July, 2019. 

THE WE COMPANY MC LLC 
 
By:  __________________________ 
Name: Jared DeMatteis 
Title: Authorized Person 
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EXHIBIT B 

CERTIFICATE OF FORMATION 

OF 

WEWORK COMPANIES LLC 

FIRST:  The name of the limited liability company is WeWork Companies LLC. 

SECOND:  The address of its registered office in the State of Delaware is 251 
Little Falls Drive, Wilmington, Delaware 19808.  The name of its registered agent at such 
address is Corporation Service Company. 

IN WITNESS WHEREOF, the undersigned has executed this Certificate of 
Formation of WeWork Companies LLC this ______ day of ______, 2019. 

By:   
Name:  
Title:  Authorized Person 
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EXHIBIT C 

LIMITED LIABILITY COMPANY AGREEMENT 

OF 

WEWORK COMPANIES LLC 



 

AMENDED AND RESTATED 
LIMITED LIABILITY COMPANY AGREEMENT 

OF 
THE WE COMPANY MC LLC 

 
�7�+�,�6�� �/�,�0�,�7�(�'�� �/�,�$�%�,�/�,�7�<�� �&�2�0�3�$�1�<�� �$�*�5�(�(�0�(�1�7�� ���W�K�H�� �³Agreement�´���� �R�I�� �7�K�H�� �:�H��
�&�R�P�S�D�Q�\�� �0�&�� �/�/�&�� ���W�K�H�� �³Company�´���� �L�V�� �G�D�W�H�G�� �D�V�� �R�I�� �W�K�L�V�� ���� day of July, 2019, by The We 
Company, as the sole �P�H�P�E�H�U���R�I���W�K�H���&�R�P�S�D�Q�\�����W�K�H���³Member�´���� 

 
FIRST:  The name of this limited liability company is The We Company MC LLC 

(the �³Company� )́, and the name and address of its sole Member are as follows: The We 
Company, 115 West 18th Street, New York NY 10011. 

SECOND:  The address of the registered office of the Company in the State of 
Delaware is 251 Little Falls Drive, in the City of Wilmington, County of New Castle, Delaware 
19808.  The name of its registered agent at such address is Corporation Service Company. 

THIRD:  The nature of the business or purposes to be conducted or promoted is to 
engage in any lawful act or activity for which a limited liability company may be organized under 
�W�K�H���S�U�R�Y�L�V�L�R�Q�V���R�I���W�K�H���'�H�O�D�Z�D�U�H���/�L�P�L�W�H�G���/�L�D�E�L�O�L�W�\���&�R�P�S�D�Q�\���$�F�W�����W�K�H���³Act�´���� 

FOURTH:  Subject to such matters which are expressly reserved hereunder or 
under the Act to the members of the Company for decision, the business and affairs of the 
�&�R�P�S�D�Q�\���V�K�D�O�O���E�H���P�D�Q�D�J�H�G���E�\���D���E�R�D�U�G���R�I���P�D�Q�D�J�H�U�V�����W�K�H���³Board�´�������Z�K�L�F�K���V�K�D�O�O���E�H���U�H�V�S�R�Q�V�L�E�O�H���I�R�U��
policy setting, approving the overall direction of the Company and making all decisions affecting 
the business and affairs of the Company.  The Board shall consist of two (2) individuals (the 
�³Managers�´���D�Q�G���H�D�F�K�����D���³Manager�´���������7�K�H���L�Q�L�W�L�D�O���0�D�Q�D�J�H�U�V���V�K�D�O�O���E�H���-�D�U�H�G���'�H�0�D�W�W�H�L�V���D�Q�G���0�D�U�N��
FitzPatrick.  The Managers shall be subject to the same fiduciary duties applicable to and, subject 
to Article Fifteenth hereof, shall be liable for breach of such duties to the same extent as directors 
of a corporation subject to the General Corporation Law of the �6�W�D�W�H���R�I���'�H�O�D�Z�D�U�H�����W�K�H���³General 
Corporation Law �´������ 

FIFTH:  The Company shall have authority to issue 100 units of one class of 
common interests ���W�K�H���³Common Interests�´��.  All Common Interests shall be identical with each 
other in every respect.  The Member shall own all of the Common Interests issued and 
outstanding. 

SIXTH:  The holders of Common Interests shall be entitled to receive, when and 
as declared by the Board, such distributions as may be declared from time to time by the  
Board with respect to the Common Interests out of any assets of the Company legally available 
therefor. 

SEVENTH:  Upon an event of dissolution, the assets of the Company available 
for distribution shall be distributed to the holders of Common Interests, pro rata based on the 
percentage of Common Interests held by each holder. 

EIGHTH:  Common Interests are not redeemable at the option of the holder 
thereof. 
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NINTH:  Each holder of Common Interests shall have the right to one (1) vote per 
Common Interest and shall be entitled to vote upon such matters and in such manner as may be 
provided by law.  

TENTH:  Subject to any additional vote required by this Agreement, in 
furtherance and not in limitation of the powers conferred by statute, the Board is expressly 
authorized to make, repeal, alter, amend and rescind any or all of provisions of this Agreement. 

ELEVENTH:  The number of Managers of the Company shall be established 
from time to time by the Members or the Board.  Meetings of Members may be held within or 
without the State of Delaware, as this Agreement may provide.   

TWELFTH:  Elections of Managers need not be by written ballot unless this 
Agreement shall so provide.   

THIRTEENTH:  The books of the Company may be kept outside the State of 
Delaware at such place or places as may be designated from time to time by the Board.   

FOURTEENTH:  Any act or transaction by or involving the Company, other than 
the election or removal of Managers of the Company, that requires for its adoption the approval of 
the members of the Company under this Agreement or that would require the approval of the 
stockholders of the Company if the Company were a corporation subject to the General 
Corporation Law shall, pursuant to Section 251(g) of the General Corporation Law, require, in 
addition to the approval required by the Board or the members under this Agreement, the 
approval of the stockholders of The We Company, a Delaware corporation, or any successor 
thereto by merger, by the same vote as is required by the General Corporation Law or this 
Agreement, as the case may be.  Any amendment of this Agreement that would, if adopted by a 
corporation subject to the General Corporation Law, be required to be included in the certificate 
of incorporation of such corporation shall, pursuant to Section 251(g) of the General Corporation 
Law, require the approval of the stockholders of The We Company, a Delaware corporation, or 
any successor thereto by merger, by the same vote as is required by the General Corporation Law 
and/or this Agreement.   

FIFTEENTH:  To the fullest extent permitted by law, a Manager of the Company 
shall not be personally liable to the Company or its members for monetary damages for breach of 
fiduciary duty as a Manager.  If the General Corporation Law or any other law of the State of 
Delaware is amended after approval by the members of this Article Fifteenth to authorize 
corporate action further eliminating or limiting the personal liability of Managers, then the 
liability of a Manager of the Company shall be eliminated or limited to the fullest extent 
permitted by General Corporation Law as so amended.  

Any repeal or modification of the foregoing provisions of this Article Fifteenth by 
the members of the Company shall not adversely affect any right or protection of a Manager of 
the Company existing at the time of, or increase the liability of any Manager of the Company 
with respect to any acts or omissions of such Manager occurring prior to, such repeal or 
modification. 

SIXTEENTH:  The following indemnification provisions shall apply to the 
persons enumerated below. 
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1. Right to Indemnification of Managers and Officers.  The Company shall 
indemnify and hold harmless, to the fullest extent permitted by applicable law as it presently 
�H�[�L�V�W�V���R�U���P�D�\���K�H�U�H�D�I�W�H�U���E�H���D�P�H�Q�G�H�G�����D�Q�\���S�H�U�V�R�Q�����D�Q���³Indemnified Person�´�����Z�K�R���Z�D�V���R�U���L�V���P�D�G�H��
or is threatened to be made a party or is otherwise involved in any action, suit or proceeding, 
�Z�K�H�W�K�H�U�� �F�L�Y�L�O���� �F�U�L�P�L�Q�D�O���� �D�G�P�L�Q�L�V�W�U�D�W�L�Y�H�� �R�U�� �L�Q�Y�H�V�W�L�J�D�W�L�Y�H�� ���D�� �³Proceeding�´������ �E�\�� �U�H�D�V�R�Q�� �R�I�� �W�K�H�� �I�D�F�W��
that such person, or a person for whom such person is the legal representative, is or was a 
Manager or officer of the Company or, while a Manager or officer of the Company, is or was 
serving at the request of the Company as a Manager, officer, employee or agent of another 
corporation or of a partnership, joint venture, limited liability company, trust, enterprise or 
nonprofit entity, including service with respect to employee benefit plans, against all liability and 
�O�R�V�V���V�X�I�I�H�U�H�G�� �D�Q�G���H�[�S�H�Q�V�H�V�����L�Q�F�O�X�G�L�Q�J�� �D�W�W�R�U�Q�H�\�V�¶�� �I�H�H�V���� �U�H�D�V�R�Q�D�E�O�\�� �L�Q�F�X�U�U�H�G���E�\�� �V�X�F�K�� �,�Q�G�H�P�Q�L�I�L�H�G��
Person in such Proceeding.  Notwithstanding the preceding sentence, except as otherwise 
provided in Section 3 of this Article Sixteenth, the Company shall be required to indemnify an 
Indemnified Person in connection with a Proceeding (or part thereof) commenced by such 
Indemnified Person only if the commencement of such Proceeding (or part thereof) by the 
Indemnified Person was authorized in advance by the Board. 

2. Prepayment of Expenses of Managers and Officers.  The Company shall 
�S�D�\���W�K�H���H�[�S�H�Q�V�H�V�����L�Q�F�O�X�G�L�Q�J���D�W�W�R�U�Q�H�\�V�¶���I�H�H�V�����L�Q�F�X�U�U�H�G���E�\���D�Q��Indemnified Person in defending any 
Proceeding in advance of its final disposition, provided, however, that, to the extent required by 
law, such payment of expenses in advance of the final disposition of the Proceeding shall be 
made only upon receipt of an undertaking by the Indemnified Person to repay all amounts 
advanced if it should be ultimately determined that the Indemnified Person is not entitled to be 
indemnified under this Article Sixteenth or otherwise. 

3. Claims by Managers and Officers.  If a claim for indemnification or 
advancement of expenses under this Article Sixteenth is not paid in full within 30 days after a 
written claim therefor by the Indemnified Person has been received by the Company, the 
Indemnified Person may file suit to recover the unpaid amount of such claim and, if successful in 
whole or in part, shall be entitled to be paid the expense of prosecuting such claim.  In any such 
action the Company shall have the burden of proving that the Indemnified Person is not entitled 
to the requested indemnification or advancement of expenses under applicable law. 

4. Indemnification of Employees and Agents.  The Company may indemnify 
and advance expenses to any person who was or is made or is threatened to be made or is 
otherwise involved in any Proceeding by reason of the fact that such person, or a person for 
whom such person is the legal representative, is or was an employee or agent of the Company or, 
while an employee or agent of the Company, is or was serving at the request of the Company as 
a Manager, officer, employee or agent of another corporation or of a partnership, joint venture, 
limited liability company, trust, enterprise or nonprofit entity, including service with respect to 
employee benefit plans, against all liability and loss suffere�G���D�Q�G���H�[�S�H�Q�V�H�V�����L�Q�F�O�X�G�L�Q�J���D�W�W�R�U�Q�H�\�V�¶��
fees) reasonably incurred by such person in connection with such Proceeding.  The ultimate 
determination of entitlement to indemnification of persons who are non-Manager or officer 
employees or agents shall be made in such manner as is determined by the Board in its sole 
discretion.  Notwithstanding the foregoing sentence, the Company shall not be required to 
indemnify a person in connection with a Proceeding initiated by such person if the Proceeding 
was not authorized in advance by the Board. 
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5. Advancement of Expenses of Employees and Agents.  The Company may 
�S�D�\���W�K�H���H�[�S�H�Q�V�H�V�����L�Q�F�O�X�G�L�Q�J���D�W�W�R�U�Q�H�\�V�¶���I�H�H�V�����L�Q�F�X�U�U�H�G���E�\���D�Q���H�P�S�O�R�\�H�H���R�U���D�J�H�Q�W���L�Q���G�H�I�H�Q�G�L�Q�J���D�Q�\��
Proceeding in advance of its final disposition on such terms and conditions as may be determined 
by the Board. 

6. Non-Exclusivity of Rights.  The rights conferred on any person by this 
Article Sixteenth shall not be exclusive of any other rights which such person may have or 
hereafter acquire under any statute, provision of this Agreement, agreement, vote of members or 
disinterested Managers, or otherwise. 

7. Other Indemnification���� �� �7�K�H�� �&�R�P�S�D�Q�\�¶�V�� �R�E�O�L�J�D�W�L�R�Q���� �L�I�� �D�Q�\���� �W�R�� �L�Q�G�H�P�Q�L�I�\��
any person who was or is serving at its request as a director, officer or employee of another 
corporation, partnership, limited liability company, joint venture, trust, organization or other 
enterprise shall be reduced by any amount such person may collect as indemnification from such 
other corporation, partnership, limited liability company, joint venture, trust, organization or 
other enterprise.                                                                                                                                                                                                                        

8. Insurance.  The Board may, to the full extent permitted by applicable law 
as it presently exists, or may hereafter be amended from time to time, authorize an appropriate 
�R�I�I�L�F�H�U�� �R�U�� �R�I�I�L�F�H�U�V�� �W�R�� �S�X�U�F�K�D�V�H�� �D�Q�G�� �P�D�L�Q�W�D�L�Q�� �D�W�� �W�K�H�� �&�R�P�S�D�Q�\�¶�V�� �H�[�S�H�Q�V�H�� �L�Q�V�X�U�D�Q�F�H���� �� ���D���� �W�R��
indemnify the Company for any obligation which it incurs as a result of the indemnification of 
Managers, officers and employees under the provisions of this Article Sixteenth; and (b) to 
indemnify or insure Managers, officers and employees against liability in instances in which they 
may not otherwise be indemnified by the Company under the provisions of this Article 
Sixteenth. 

9. Amendment or Repeal.  Any repeal or modification of the foregoing 
provisions of this Article Sixteenth shall not adversely affect any right or protection hereunder of 
any person in respect of any act or omission occurring prior to the time of such repeal or 
modification.  The rights provided hereunder shall inure to the benefit of any Indemnified Person 
�D�Q�G���V�X�F�K���S�H�U�V�R�Q�¶�V���K�H�L�U�V�����H�[�H�F�X�W�R�U�V���D�Q�G���D�G�P�L�Q�L�V�W�U�D�W�R�U�V�� 

SEVENTEENTH:   The Company renounces, to the fullest extent permitted by 
law, any interest or expectancy of the Company in, or in being offered an opportunity to 
�S�D�U�W�L�F�L�S�D�W�H�� �L�Q���� �D�Q�\�� �(�[�F�O�X�G�H�G�� �2�S�S�R�U�W�X�Q�L�W�\���� �� �$�Q�� �³Excluded Opportunity�´�� �L�V�� �D�Q�\�� �P�D�W�W�H�U����
transaction or interest that is presented to, or acquired, created or developed by, or which 
otherwise comes into the possession of, any Manager of the Company who is not an employee of 
the Company or any of its subsidiaries ���F�R�O�O�H�F�W�L�Y�H�O�\���� �³Covered Persons�´������ �X�Q�O�H�V�V�� �V�X�F�K�� �P�D�W�W�H�U����
transaction or interest is presented to, or acquired, created or developed by, or otherwise comes 
�L�Q�W�R���W�K�H���S�R�V�V�H�V�V�L�R�Q���R�I�����D���&�R�Y�H�U�H�G���3�H�U�V�R�Q���H�[�S�U�H�V�V�O�\���D�Q�G���V�R�O�H�O�\���L�Q���V�X�F�K���&�R�Y�H�U�H�G���3�H�U�V�R�Q�¶�V���F�D�S�D�F�L�W�\��
as a Manager of the Company.  
 

*  *  *  *  *  *  *  *  *  *  * 



 

[Signature Page to the Amended and Restated Limited Liability Company Agreement of  
The We Company MC LLC] 

 

IN WITNESS WHEREOF, the undersigned have duly executed this Agreement 
as of the day first above written. 

 

The We Company 

 
 
By: ______________________________ 
Name: Jared DeMatteis 
Title: General Counsel and Assistant Secretary 
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CERTIFICATE OF SERVICE 
��

I hereby certify that on this 31st day of October 2019, I caused a true and correct copy of 

the foregoing MOTION TO SUBSTITUTE OPPOSER to be sent by email to Applicant’s 

counsel of record at the email addresses trademarks@cooley.com, jpo@cooley.com, 

droumiantseva@cooley.com and schristoff@cooley.com.    

    
        /Laura Popp-Rosenberg/   

        Laura Popp-Rosenberg 
 

 


